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EDITOR’S PREFACE

There is cause for optimism and caution in light of the past year’s events.
First, we can be tentatively optimistic about Europe. The possibility of a euro
breakup appears to have faded, and European equities markets performed, on the whole,
exceptionally well in 2013. Indeed, the euro/dollar basis swap has moved sufficiently
to open up euro capital markets to borrowers wishing to swap proceeds to dollars; the
World Bank sold its first euro benchmark bond for more than four years in November
2013, and non-European companies like Sinopec and Korea Natural Gas have issued
large euro bonds in recent months. If the European economy continues to grow (and
analysts are expecting growth to quicken), it is hoped that the prospect of crisis will
continue to fade.
Second, though 2013 was a comparatively languid year for global M&A, the
buoyancy of the credit and equity markets cannot be ignored. In terms of financing,
the seeming willingness of banks to allow for looser borrower constraints, to underwrite
jumbo facilities in small syndicates, and to offer flexible and fast bridge-financing for
high-value acquisitions, presents a financing climate that should be particularly amenable
to corporate M&A. It is also notable that continued political and economic instability
did not impede the completion of some standout deals in 2013, including the Glencore/
Xstrata tie-up and Vodafone’s disposal of its shareholding in Verizon Wireless. These
deals show that market participants are able, for the right deal, to pull out all the stops.
After a period of introspection and careful balance sheet management, corporates may
be increasingly tempted to put cash to work through M&A.
There remains, however, cause for prudence. There is considerable uncertainty as
to how markets will process the tapering of quantitative easing (QE) by the US Federal
Reserve. The merest half-mention by Ben Bernanke, in May 2013, of a possible end to
QE was enough to shake the markets, and to nearly double the 10-year US Treasury
yield in a matter of months. Emerging markets are particularly sensitive to these shocks.
The oncoming end of QE may already have been priced into the markets, but there is a
possibility that its occurrence will cause further, severe market disruption. In addition,
there are concerns around how the funding gap left by huge bank deleveraging will be
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filled, and centrifugal pressures continue to trouble European legislators. Finally, there
are broader concerns as to the depth of the global economic recovery as growth in the
BRIC economies seems to slow. Optimism should, therefore, be tempered with caution.
I would like to thank the contributors for their support in producing the eighth
edition of The Mergers & Acquisitions Review. I hope that the commentary in the following
chapters will provide a richer understanding of the shape of the global markets, together
with the challenges and opportunities facing market participants.
Mark Zerdin
Slaughter and May
London
August 2014
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Chapter 37

KENYA
Joyce Karanja-Ng’ang’a and Felicia Solomon Ndale1

I

OVERVIEW OF M&A ACTIVITY

Kenya has experienced a substantial increase in mergers and acquisition activity during
the period 2013–2014. The Deal Drivers Africa Report, published by Mergermarket,
ranked Kenya as Africa’s fourth most sought-after country for mergers and acquisitions.
This was mostly in the consumer and information technology sectors. Some of the major
deals that took place in 2013–2014 include: Dimension Data Holdings plc, a SouthAfrica based provider of IT solutions and services, acquisition of AccessKenya Group
Limited, a Kenyan IT solutions and wireless ISP provider; and L’Oreal South Africa
(Pty) Limited’s acquisition of Interconsumer Products Limited, a Kenyan firm dealing
in personal care and beauty products. Other deals include the acquisition of I&M Bank
Limited by City Trust Limited, the acquisition of 66.66 per cent of Mercantile Insurance
Company Limited by Saham and REA Trading’s offer to acquire all of the shares it does
not already own in NSE listed REA Vipingo Plantations Ltd. The successes in oil and
gas exploration activities in Kenya are also projected to raise Kenya’s profile in oil-related
deals depending on the commercial viability of the oil and gas discovered.
II

GENERAL INTRODUCTION TO THE LEGAL FRAMEWORK
FOR M&A

The following laws play an important role in providing for and regulating mergers and
acquisitions in Kenya.

1

Joyce Karanja-Ng’ang’a is a partner and Felicia Solomon Ndale is an associate at Coulson
Harney.
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i

Competition Act (Chapter 504 of the laws of Kenya)

The key statute regulating mergers and acquisitions in Kenya is the Competition
Act, which came into force on August 2011. In addition to regulating mergers and
acquisitions, the Competition Act also contains provisions regulating restrictive trade
practices, unwarranted concentrations of economic power, abuse of dominance and
consumer protection.
All mergers that fall within the definition set out in the Competition Act require
the Competition Authority’s authorisation prior to consummation. However, pursuant
to the Guidelines for Exclusion of Proposed Mergers from Provisions of Part IV of the
Competition Act, which came into effect on 1 August 2013, it is now possible to apply
to the Competition Authority for a merger to be excluded from the provisions of the
Competition Act (we discuss this further below).
Any person found guilty of failing to obtain an authorising order is liable, upon
conviction, to imprisonment for a term not exceeding five years or a fine not exceeding
10 million Kenya shillings or both. In addition to these penalties, the Competition
Authority may impose a financial penalty of an amount not exceeding 10 per cent of
the preceding year’s gross annual turnover in Kenya of the undertaking or undertakings
in question.
Further details on the Competition Act are provided in Section IX, infra.
ii

Companies Act (Chapter 486 of the laws of Kenya)

Companies are the most prevalent form of business entity used in Kenya. The Companies
Act regulates the formation, conduct and winding up of companies registered in Kenya.
The Companies Act does not specifically regulate mergers and acquisitions but it has an
impact on the financing of acquisitions, as it prohibits a company from giving financial
assistance to any person to acquire its shares. Accordingly, a company is prohibited from
giving a loan, issuing a guarantee, providing security or in any way financially assisting
a person in acquiring its shares. The only exceptions to this prohibition are where the
company lends money as part of its ordinary business (for example a bank); or where
there is an employee share ownership scheme; or where the company assists its employees
(other than directors) to acquire shares.
Therefore, with the possible exception of management buyouts, leveraged buyouts
are restricted in Kenya. A third party acquirer would need to finance the acquisition by
other means and would not have the advantage of using the target company’s assets or
cashflow to finance the acquisition.
It should be noted that it is likely that there will be an overhaul of the Companies
Act in 2014/15, so as to bring it in line with modern companies’ legislation, which
provides, inter alia, for a framework for leveraged buy outs.
iii

COMESA Competition Rules

Kenya is a member of the Common Market for Eastern and Southern Africa (COMESA),
which brought into effect the COMESA Competition Regulations via gazette notices
issued in January 2013. The Regulations were first adopted in December 2004 by the
Council of Ministers that is empowered under the provisions of the COMESA Treaty
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to make regulations for the COMESA region. The Regulations came into force without
transitional provisions for their application and implementation.
According to the Regulations, a merger must be notified to the COMESA
Competition Commission (CCC) where both the acquiring firm and target firm or
either the acquiring firm or target firm operate in two or more member states.
The Regulations do not set any meaningful thresholds for determining whether or
not a merger is notifiable, as these are presently indicated as zero.
The absence of a proper threshold regime for COMESA mergers and the lack
of legal precedent within COMESA on competition matters places merging parties in
a difficult position. To ease this situation, COMESA has published draft guidelines,
including: Draft Merger Assessment Guidelines, Draft Public Interest Guideline and
Draft Market Definition Guideline. However, these Guidelines are still in draft and have
not yet been adopted and therefore remain untested. Until absolute clarity is provided
on the applicability of the Regulations and the draft Guidelines (once adopted), parties
engaging in mergers and acquisitions activity within the COMESA region would be
well advised to seek legal counsel prior to consummating any such transaction. Some
COMESA Member States, including Kenya, have questioned the mandate of the CCC
and the validity of the Regulations for the time being, but negotiations are underway to
establish a suitable co-existence solution.
iv

Capital Markets (Takeovers and Mergers) Regulations 2002 (Takeover
Regulations)

The Takeover Regulations are promulgated under the Capital Markets Act (Chapter
485A of the Laws of Kenya). The Takeover Regulations set out provisions detailing the
steps and approvals required in order to effect the takeover or acquisition of a controlling
interest in a listed company in Kenya. The lowest threshold to trigger the Take Over
Regulations is the intention to acquire 25 per cent or more of the shares in the listed
company.
The approval sought from the Capital Markets Authority is not exclusive of any
regulatory approval needed under the Competition Act or from any other regulator of
the target company. An acquirer of a listed company would therefore be required to seek
the approval of the Capital Markets Authority, the Competition Authority and any other
applicable regulator.
v

Other sector-specific laws

Other industry or sector-specific Kenyan legislation contains ownership restrictions,
prohibitions or rules requiring regulatory notification or approval prior to effecting
a change of control of a regulated entity. We highlight some of this industry-specific
legislation below.
Capital Markets Act (Chapter 485A of the Laws of Kenya)
In addition to the provisions of the Takeover Regulations set out above, a company listed
on the Nairobi Stock Exchange is required to reserve a minimum of 25 per cent of its
ordinary shares for investment by local investors, who are defined as natural persons that
are citizens of an East African Community (EAC) partner state and bodies corporate that
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are incorporated under the Kenyan Companies Act or similar statute of an EAC partner
state, in which the citizen or relevant government owns 100 per cent of the beneficial
interest.
Kenya Information and Communications Act (Chapter 411A of the Laws of Kenya)
Companies licensed under the Kenya Information and Communications Act include
broadcasters, telecommunications service providers and radio communication service
providers. Typically, the licences issued by the regulator (Communications Authority
of Kenya (formerly the Communications Commission of Kenya) contain provisions
that require the approval of the Communications Authority of Kenya to be sought
prior to the change of control in a licensee. In addition, any firm licensed to provide
telecommunication services is required to maintain at least 20 per cent local equity
participation.
Banking Act (Chapter 488 of the Laws of Kenya)
The Banking Act provides for the licensing of banks and other financial institutions such
as mortgage finance providers. Any amalgamation or arrangement that involves a licensed
institution as one of the principal parties to the transaction and any arrangement for the
transfer of all or any part of the assets and liabilities of a licensed institution to another
person, is of no legal force if it is consummated without the prior written approval of the
Cabinet Secretary of Finance.
In addition, the Banking Act prohibits the transfer of more than 5 per cent of its
share capital to an individual or an entity except with the prior written approval of the
Central Bank of Kenya. The Banking Act also prohibits single ownership of more than
25 per cent of the shares in a bank by any person other than another bank (including a
foreign bank), government, state corporation, or non operating holding company.
Insurance Act (Chapter 487 of the Laws of Kenya)
Under the Insurance Act, where two or more insurers registered under the Insurance Act,
intend to amalgamate; or where an insurer intends to transfer insurance business of any
class to another insurer; then the approval of the Insurance Regulatory Authority must
be obtained prior to the amalgamation or transfer, as the case may be.
In addition, the Insurance Act requires that the prior written approval of the
Commissioner of Insurance must be obtained prior to any transfer or disposal of more
than 10 per cent of the paid-up share capital or voting rights of an insurer. Failure to
obtain such approval results in such transfer, disposal or acquisition being null and void
ab initio. The Insurance Act also contains restrictions on the ownership of shares in an
insurer. For example, it requires that at least one-third of the paid up capital of an insurer
must be owned by Kenyan citizens; or by a partnership whose partners are all Kenyan
citizens; or wholly owned by citizens of Kenya; or wholly owned by the government.
Any amalgamation or transfer of shares of an insurer must comply with this provision,
in default of which, the insurer would be guilty of an offence and would be liable upon
conviction to a penalty of 100,000 Kenya shillings (and if the offence is a continuing one,
to a further 5,000 Kenya shillings for every day during which the offence continues). The
insurer would also be liable to having its registration cancelled.
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It should be noted that plans are underway to overhaul the Insurance Act to also
bring it in line with modern insurance legislation.
III

DEVELOPMENTS IN CORPORATE AND TAKEOVER LAW AND
THEIR IMPACT

i

The Competition Act

The Competition Act grants the Competition Authority discretion to exclude certain
mergers from the requirement to obtain prior merger approval. Pursuant to this provision
of the Competition Act, the Competition Authority published the Exclusion Guidelines
setting thresholds for mergers and acquisitions that may be excluded from the merger
notification process. These Exclusion Guidelines came into effect on 1 August 2013
and provided that the Competition Authority may consider the following mergers for
exclusion:
a
undertakings where the combined turnover of the merging parties is between 100
million and 1 billion Kenya shillings;
b
in the health-care sector, where the combined turnover of the merging parties is
between 50 million and 500 million Kenya shillings;
c
in the carbon-based mineral sector, if the value of the reserves, the rights and the
associated exploration assets to be held as a result of the merger is below 4 billion
Kenya shillings;
d
undertakings in the carbon based mineral exploration and prospecting sector; and
e
all other undertakings not included above, and not mandated to be notified.
Note: in respect of (a) and (b) above, it is not entirely clear what purpose the lower
threshold serves.
The Competition Authority has expressed its intention to introduce merger filing
fees with effect from 1 July 2014. Although Kenya has had an antitrust legislation in
place since 1989, this will be the first time in Kenya’s history that merger filing fees are
payable.
The fees proposed by the CAK are as follows:
Combined turnover of the merging parties

Filing fee payable

500 million to 1 billion Kenya shillings (health-care
sector only)

500,000 Kenya shillings

Below 1 billion Kenya shillings

No filing fee payable (note: merger filing or exclusion
application still required)

1 billion to 50 billion Kenya shillings

1 million Kenya shillings

Above 50 billion Kenya shillings

2 million Kenya shillings

We understand that the test above relates to the turnover of the merging parties only
within Kenya, although this remains to be officially confirmed by the Competition
Authority.
Further, the Competition Authority has also indicated that it intends to review
the merger notification process in order to simplify it, particularly for small merger
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transactions. In this respect, the Competition Authority is proposing to introduce a fourpart notification form with effect from 1 July 2014, which is made up of:
a
Schedule 1 – requiring basic information on the merging parties. This section
covers ‘know-your-client’ types of questions and would be compulsory for all
merging parties to complete;
b
Schedule 2 – which covers the products and services supplied by each of the
merging parties. This section would largely have to be completed by parties
operating in the same market;
c
Schedule 3 – containing questions aimed at evaluating the horizontal overlaps and
vertical relationships of the merging parties. This section is designed to conduct
an in-depth assessment of the products and services provided or rendered by the
merging parties; and
d
Schedule 4 – which contains a declaration confirming that the information
contained in the merger notification form is not false or misleading. This section
would be compulsory for all merging parties to complete.
The above draft proposals are yet to be adopted by the Competition Authority and may
therefore be subject to change.
ii

The Companies Bill 2014

The Companies Bill is under consideration in Parliament. As at 6 June 2014, the
Companies Bill had undergone the first reading in Parliament. If passed, the Bill will
repeal the Companies Act (Chapter 486 of the Laws of Kenya). The Bill contains several
proposals that will affect the conduct of mergers and acquisitions in Kenya, one of the
most significant being the proposal to relax the current prohibition against financial
assistance. This is expected to open up financing options to purchasers in funding the
acquisition of companies in Kenya. However, it remains to be seen whether the Bill will
be approved by Parliament in its current form.
iii

Limited Liability Partnerships Act (No. 42 of 2011)

The Limited Liability Partnerships Act affords investors a new form of business entity
for use in carrying out business and establishing special purpose vehicles, by introducing
limited liability partnerships to Kenya.
The Limited Liability Partnerships Act also allows companies to convert from
limited liability companies to limited liability partnerships therefore affording a measure
of fluidity in structuring business entities in Kenya.
IV

FOREIGN INVOLVEMENT IN M&A TRANSACTIONS

Over the years, Kenya has been an attractive destination for foreign direct investment
(FDI). According to Ernst & Young’s 2013 Africa Attractiveness Survey, Kenya has
recorded a 43 per cent compounded annual growth rate in attracting FDI between 2007
and 2012. In addition, the same survey indicates that Kenya has recorded a 60 per cent
compounded annual growth rate as a source of FDI to other African countries.
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M&A activity is set to heighten due to the increased business confidence,
consumer demand and improving economic conditions in Kenya. Depending on the
commercial viability of the oil and gas reserves found in Kenya, M&A activity involving
foreign entities is expected to increase as these entities have the capacity to commercially
exploit the natural resources.
V

SIGNIFICANT TRANSACTIONS, KEY TRENDS AND HOT
INDUSTRIES

Merger activity has been witnessed in most sectors of the economy. Some recent examples
are:
a
the takeover of Kenyan car dealership, CMC Holdings Limited by Al-Futtaim
Auto & Machinery Company LLC. The deal was worth close to US$87 million;
b
the takeover of Kenyan internet service provider, AccessKenya Group Limited, by
Dimension Data Holdings PLC. This US$36 million transaction is one of the few
public listed company takeovers ever to take place in Kenya;
c
L’Oréal acquisition of Kenyan health and beauty company, Interconsumer
Products Limited. The transaction was worth billions of Kenya shillings but the
actual price remains undisclosed; and
d
REA Trading Limited’s offer to takeover REA Vipingo Plantations Limited, which
is Kenya’s first listed company contested takeover.
The main areas for M&A activity will be in financial services, banking, telecommunications
and consumer goods or services.
VI

FINANCING OF M&A: MAIN SOURCES AND DEVELOPMENTS

According to an analysis done by The East African newspaper, based on publicly
announced deals since the beginning of 2013, information, pharmaceutical and mining
companies have attracted the highest capital inflows from investors. The majority of
transactions in Kenya have been financed either through acquirers’ own resources (such
as cash) or through shares swaps or banking facilities.
Interest rates in Kenya are high and this disincentivises companies from using
Kenyan-bank provided financing. Additionally, corporate bond issuance to finance
acquisitions have not been utilised much in the Kenyan market.
In Kenya, like in many emerging markets, private equity-driven mergers and
acquisitions are increasing as the main drivers of M&A activity. In recent years, Kenya
has seen an increase in interest from private equity and venture capital firms looking to
invest in banking and financial services, telecommunications, technology, fast-moving
consumer goods and real estate, among other sectors. More than 10 private equity funds
targeting Kenya and the East African region have been formed in the past two years.
Development finance institutions (DFIs) have also stepped up their activities in
participating in and financing merger activities. The DFIs have provided debt capital
to a number of institutions (for example, banks and insurance companies) enabling
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these institutions to boost their core capital and in some cases, complete mergers and
acquisitions across Kenya’s borders.
VII

EMPLOYMENT LAW

The Employment Act (No. 11 of 2007) overhauled the previous regulatory regime
governing the employer–employee relationship. The Employment Act does not
specifically address or legislate on the impact of a merger or acquisition on employees.
Under Kenyan law, an employee cannot have their employment transferred to
another employer without his or her consent. Where there is a change of ownership of
the shares of a target company, the employment relationship is not affected since the
employees continue to be employed by the same legal entity, albeit with new owners in
place.
Where the merger or acquisition results in the transfer of the assets of a company
to an acquirer (including the obligation to transfer employees) then a redundancy event
is deemed to occur and the target company is required to pay the employees redundancy
dues. In practice, employees are offered new employment with the acquirer and the
affected employees are given the option of waiving their redundancy dues in consideration
of the acquirer recognising the previous years of continuous service of the employee with
the target. In this manner, no redundancy dues are payable. However, where an employee
rejects this option, they are entitled to be paid redundancy dues that are calculated at the
rate of 15 days for each completed year of service.
With respect to other employment dues, such as accrued salary, leave days earned
and not taken and any over-time entitlements, in practice, the target is obligated to
satisfy these before the acquisition is completed if the transaction will result in a transfer
of employees.
VIII TAX LAW
The Finance Act 2012 introduced a withholding tax payable in respect of the amount or
value of the consideration from the sale of property or shares, in respect of oil companies,
mining companies and mineral prospecting companies. The withholding tax is payable
at the rate of 20 per cent for payments to non-resident persons and 10 per cent for
payments to resident persons.
There is no withholding tax payable in respect of the sale of shares in companies
in any other sector.
With the exception of the above, there have not been any recent major overhauls
of the tax legislation with respect to how it affects M&A. Generally speaking, parties to
a merger or acquisition would be subject to the following taxes:
i

Sale of shares

Stamp duty is payable on the transfer of shares at the rate of 1 per cent of the higher of
the consideration paid and the market value of the securities being transferred.
Determination of the value is made by the auditors of the target who must issue
a certificate of value (Form D). Where new shares are being issued and additional capital
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is being created, the increase in authorised capital of the company must be stamped at a
rate of 1 per cent.
Transfers of securities of companies that are listed on the Nairobi Securities
Exchange are exempt from stamp duty, as are increases in the authorised share capital of
listed companies.
Certain exemptions from stamp duty are available in connection with business
combinations under Section 95 and Section 96 of the Stamp Duty Act. These relate
to reliefs on duty otherwise chargeable in reconstructions, amalgamations and transfers
between associated companies.
ii

Asset and business sales

Where a merger transaction involves a sale of assets (as opposed to the sale of a business
as a going concern), it would be deemed to be a taxable supply of goods on which VAT
has to be levied at a rate of 16 per cent. However, if the transaction is on a ‘going concern’
basis it would be considered a zero-rated supply under the new Value-Added Tax Act
2013.
iii

Compensating tax

Kenyan law does not currently provide for taxation on capital gains earned by a business
or individual. However, the untaxed capital gains may be taxed under the Income Tax
Act provisions on compensating tax.
Compensating tax is a penalty tax payable if dividends are paid out of untaxed
profits or reserves that have not borne income tax at the corporate rate. Therefore,
compensating tax can have the effect of subjecting to income tax certain capital gains
that would not otherwise be subject to income tax when those gains are distributed to
shareholders.
IX

COMPETITION LAW

As mentioned above, competition law in Kenya is regulated by the Competition Act.
The Competition Act, which came into effect on 1 August 2011, is a relatively new piece
of legislation enacted with the purpose of promoting and safeguarding competition in
Kenya. The Act provides measures prohibiting a wide array of anti-competitive conduct
in Kenya.
In addition to the Competition Authority established under the Competition
Act (to replace the Monopolies and Prices Commission), the Competition Act also
establishes the Competition Tribunal (which took over the functions of the Restrictive
Trade Practices Tribunal).
Any merger or takeover that is caught by the definition in the Competition
Act requires the prior approval or exclusion of the Competition Authority. As already
mentioned, Kenya still does not have merger thresholds. However, pursuant to the
Guidelines for the Exclusion of Proposed Mergers from the Provisions of Part IV of the
Competition Act, it is now possible to apply to the Competition Authority for a merger
to be excluded from the provisions of the Competition Act if it falls within the thresholds
provided by the Guidelines.
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The Competition Act has extraterritorial reach in that it applies to conduct outside
Kenya by any person in relation to the acquisition of shares or other assets outside Kenya
resulting in the change of control of a business, part of a business or an asset of a business
in Kenya.
i

Timing

The Competition Authority is required to make a determination on an application to
merge within 60 days after the date on which it receives the notification.
However, within 30 days of the receipt of the notification to merge, the
Competition Authority is entitled to request further information in writing from any
of the parties involved, in which case the Competition Authority would be required to
make a determination within 60 days after the date it receives the additional information
requested.
In some instances the Competition Authority may allow the parties to make oral
representations as a result of which the Competition Authority would be required to
make its determination within 30 days after the date the hearing conference is concluded.
In addition, the Competition Authority has the power to extend any of the above
periods due to the complexity of the issues involved, as long as any such extension is
done before that period’s expiry and is in writing. The extension must not exceed 60
days.
X

OUTLOOK

The financial sector in Kenya has recorded impressive growth over the decade attracting
multinational and international banks to set up in Kenya. Most have chosen to acquire
existing financial service providers, for example: Guaranty Trust Bank Plc’s acquisition
of a 70 per cent stake in Fina Bank Limited and City Trust’s acquisition of I&M Bank
Limited. This trend is expected to continue. In addition, indigenous and multinational
banks with their East African headquarters in Kenya have expanded regionally and they
are expected to be a leading source of FDI from Kenya and to fuel some merger and
acquisition activity in the larger east African community. It is expected that there will be
some consolidation and expansion of FDI into the insurance sector in the short term.
Further, according to Deloitte’s 2014 East Africa Private Equity Confidence
Survey Report, Kenya recorded 12 private equity deals in 2013, as compared with 10 and
9, in South Africa and Nigeria respectively. Some of the deals include, Amethis Finance’s
first equity investment of US$10.5 million in Chase Bank (Kenya) Limited in March
2013 and 8 Miles LLP equity investment of US$5 million in Eleni LLC. According to
the Deloitte report, Kenya continues to be a main focus for investors, including private
equity players, for 2014.
Oil discoveries in Kenya continues to attract more foreign interest in Kenya for
exploration activities in oil and gas, both offshore and onshore. Determination of the
commercial viability of the oil finds has the potential to propel deals made in the oil and
gas sector to the top merger and acquisition deals in Kenya in a few years.
The Capital Markets (Real Estate Investment Trust) (Collective Investment
Schemes) Regulations 2012 introduced real estate investment trusts (REITS), which
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are regulated investment vehicles that enable collective investment in professionally
managed real estate assets. The REITS Regulations are still new and are expected to add
to the growth impetus that the real estate market in Kenya is experiencing. REITS may
fuel some merger and acquisition activity as property portfolios are developed and built.
The Capital Markets Authority has currently licensed five REITS managers.
As mentioned above, Kenya has witnessed increased merger and acquisition
activities in the information, communication and technology (ICT) sector. This is partly
due to the expansion of ICT infrastructure in Kenya that has improved growth in all
other sectors. Kenya continues to have a thriving ICT sector, as it experiences rapid
growth. The growth in ICT is expected to continue for the foreseeable future and to
contribute to both GDP growth and mergers and acquisition activity.
The recent development of the Growth Enterprise Market Segment (GEMS)
on the Nairobi Securities Exchange is intended to provide an avenue for small and
medium-sized businesses to list. This will help to further deepen the growth of the capital
markets and could help to give private equity and venture capitalists an exit option. The
availability of this exit option may increase the activity of private equity and venture
capital firms in the market. So far, only one company has listed on GEMS.
The proposed enactment of the Companies Bill and the Insolvency Bill is expected
to bring Kenya in line with international best practice. Two key proposals in the Insolvency
Bill include new procedures for company voluntary arrangements and administration of
insolvent companies, and the requirement for qualification of Insolvency Practitioners.
This will in turn provide greater flexibility to investors in structuring their acquisitions
and realisation of investment and provide potentially new financing alternatives.
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Chapter 60

SOUTH AFRICA
Ezra Davids and Ashleigh Hale1

I

OVERVIEW OF M&A ACTIVITY

M&A activity started picking up again in the first quarter of 2013 and this trend has
continued in the first half of 2014. Most recent M&A activity in South Africa has been
in the telecommunications, financial services, real estate, mining and resources, and
hospitality and leisure sectors. While there has been some inward investment into South
Africa, M&A activity has been more pronounced between South African companies and
by companies investing from South Africa into other African jurisdictions.
Recent transactions involving foreign investors have included Marriott’s
acquisition of the Protea Hotel Group and BNP Paribas’s acquisition of RCS Investment
Holdings Ltd. There is also increasing interest shown by Japanese and Korean investors
in all sectors.
There were again relatively few large black economic empowerment (BEE) deals,
which for a number of years provided great impetus to the South African M&A market.
The number of private equity exit transactions is set to increase as investment
periods (usually five to seven years) come to an end. In addition, private equity acquisitions
have started to increase in the rest of Africa, with many institutional investors viewing
Africa as having more attractive returns than other emerging markets.
The signs point to steady activity in the M&A market and this is set to increase
in the second half of 2014.

1

Ezra Davids and Ashleigh Hale are partners at Bowman Gilfillan.
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II

GENERAL INTRODUCTION TO THE LEGAL FRAMEWORK
FOR M&A

The cornerstone of the South African M&A legislative framework is the Companies Act
2008 (the Companies Act), which took effect on 1 May 2011. This has significantly
overhauled the existing company law regime and the M&A legislative framework in
general.
Among other things, the Companies Act regulates fundamental transactions,
which include schemes of arrangement (a statutory procedure, which has in the past
been the most commonly used method of implementing a recommended takeover),
amalgamation and mergers (which is new to our company law but similar to the statutory
merger and amalgamation procedure applicable in the United States) and disposals of all
or the greater part of the assets or undertaking of a company. Each of the fundamental
transactions requires the approval of shareholders supported by at least 75 per cent of the
voting rights that can be exercised on the resolution. The Companies Act also regulates
tender offers, which includes mandatory offers and comparable and partial offers.
Takeover Regulations have been published in terms of the Companies Act and are largely
based on the UK City Code on Takeovers and Mergers. The Takeover Regulation Panel
has been established in terms of the Companies Act and is the authority responsible for
overseeing any affected transaction, which includes the three fundamental transactions
described above and tender offers. The Takeover Regulations apply to public transactions
and to private transactions in certain instances.
Other key pieces of legislation include the Financial Markets Act (which, inter
alia, regulates the South African insider trading, market manipulation, transactions in
unlisted securities and over-the-counter transactions) and the Competition Act.
In M&A transactions involving companies listed on South Africa’s securities
exchange, the JSE Limited, the JSE Listing Requirements are of relevance.
For many years, South Africa has had a system of exchange controls in place
aimed at regulating the flow of capital in and out of the country. These controls (which
are set out in the Exchange Control Regulations 1961) have often played a significant
role in the manner in which M&A transactions in South Africa, particularly cross-border
transactions, are structured. Recently, these exchange controls have been gradually
relaxed, with the intention that they will ultimately be abolished. Examples of changes
that have been made to the system include the reduction of size of the minimum equity
stake that South African corporates are required to hold in their foreign investments, and
allowances being made for foreign companies to use their non-South African shares as
acquisition capital for M&A transactions by means of a secondary listing on the JSE. A
key development has been a recent change in exchange controls that allows inward-listed
shares of foreign companies to be treated as South African assets. This may have the effect
of facilitating cross-border share-for-share deals. In February 2013 it was announced as
part of the ‘gateway to Africa’ reforms that JSE-listed companies will be able to establish a
holding company for African and offshore operations that will not be subject to exchange
control. Among other things, such companies can operate as a treasury centre – cash
pooling will be allowed without restriction and income from cash management activities
will be freely transferrable.
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Over and above the statutory framework outlined above, the South African Law
of Contract also obviously plays a significant role in regulating M&A transactions. This
is derived primarily from South African common law, which is not codified.
III

DEVELOPMENTS IN CORPORATE AND TAKEOVER LAW AND
THEIR IMPACT

Our Companies Act, which took effect on 1 May 2011, introduced certain key changes
in the M&A sphere including:
a
provision for a new statutory merger and amalgamation procedure allowing for
the merger of one entity into another or the amalgamation of two entities into
a new separate entity. Previously, there was no provision in South African law
for mergers in the true sense of the word, and mergers and acquisitions in South
Africa were generally effected through the acquisition by one company of the
shares in or business or assets of another company;
b
the introduction of a shareholder appraisal rights regime for dissenting minority
shareholders in the context of schemes of arrangement, mergers, a disposal of
substantially all of the assets or business of an undertaking or material changes to
the constitutive documents. This will allow dissenting minority shareholders to
put their shares to the company at fair market value;
c
the limitation of the role of the court in schemes of arrangement;
d
the introduction of a new regulator for M&A to replace the Securities Regulation
Panel with the Takeover Regulation Panel;
e
a new regime for affected transactions; and
f
the introduction of a new business rescue procedure.
The Financial Markets Act, which took effect on 3 June 2013, has replaced the Securities
Services Act and introduced key changes including:
a
greater regulation of transactions in unlisted securities and over-the-counter
transactions;
b
extended liability for insider trading; and
c
improving alignment between the regulation of securities services and other
relevant legislation such as the Banks Act.
IV

FOREIGN INVOLVEMENT IN M&A TRANSACTIONS

Since 2010, there has been a relative upturn in foreign involvement in M&A transactions
in South Africa. Recent examples of this are:
a
the successful hostile takeover by Japan’s Kansai Paint Co Limited of Freeworld
Coatings Limited;
b
the acquisition by Wal-Mart Stores of 51 per cent of Massmart Holdings Limited;
c
the acquisition by Aon of Glenrand MIB;
d
the acquisition by Marsh of Alexander Forbes Risk Services;
e
the acquisition by Marriott of the intellectual property and hotel management
and franchise business of the Protea Hotel Group.
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There have also been numerous investments by mainly Chinese, Indian and
Korean companies in South Africa, often focused on the resources sector. For example,
China Investment Corporation recently purchased 25 per cent of Shanduka Group. In
2011, Chinese investor Jinchuan acquired 100 per cent of JSE-listed base metals mining
company, Metorex. Jinchuan’s offer trumped that of Brazil mining giant, Vale.
In the health-care sector, Chilean company CFR Pharmaceuticals failed in the
first few months of 2014 in its takeover bid for JSE listed Adcock Ingram.
South African and multinational companies are investing in key growth
jurisdictions in Africa (such as Nigeria, Ghana, Kenya, Uganda and Tanzania) using
South Africa as their base. For example, in acquiring the Protea Hotel Group based
in South Africa, Marriott has also acquired hotel operations across seven other African
countries. Marsh acquired the short-term insurance broking business of Alexander
Forbes in 2012 that gave it reach from South Africa into Namibia, Botswana, Uganda,
Malawi, Zambia and Nigeria. In addition, large South African-based companies such as
PPC Cement, Shoprite (supermarket retailer) and Nampak (packaging company) have
expanded rapidly into the rest of Africa through a mix of greenfield investments and
acquisitions.
V

SIGNIFICANT TRANSACTIONS, KEY TRENDS AND HOT
INDUSTRIES

i

BEE transactions

One of the main drivers of local M&A activity in recent years has been a type of
transaction that is unique to the South African environment, namely BEE transactions.
Over the past 16 years, the South African government has put in place a regulatory
framework aimed at ensuring the economic empowerment of previously disadvantaged
black South Africans. It has become a key commercial imperative for companies aiming to
do business in South Africa to ensure that they have sufficient empowerment credentials.
From an M&A perspective, one of the key elements of the government’s BEE
policies has been the targets prescribed in respect of black equity ownership, and most
of the major companies in South Africa have concluded transactions in terms of which
they have disposed of a significant equity stake (generally up to 25.1 per cent) to black
shareholders.
Such transactions have created their own challenges, particularly as BEE investors
often do not have access to sufficient funds to pay for the stake that they are acquiring.
Given the high cost and onerous terms generally applicable to third-party debt, many
BEE transactions have been structured in such a way that the BEE investors pay off their
shares through notional funding structures, which include the forfeiture of dividends for
a period of time.
The BEE equity ownership requirements have also proved challenging for
multinational entities doing business in South Africa. In recognition of this, exceptions
have been made for multinationals: in lieu of disposing of an equity interest in their local
operation, they can invest in equity equivalent programmes or dispose of a stake in the
offshore parent company. Hewlett Packard, for example, has an established HP Business
Institute for the purpose of skills development in the ICT sector as an equity equivalent
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programme. Other multinationals such as Cisco and Merrill Lynch have concluded
empowerment transactions whereby empowerment shareholders acquired shares in the
ultimate listed offshore parent companies of those corporations.
Changes have been proposed to the BEE legislation and regulations, which if
implemented could mean that companies have to achieve a minimum score for each
element of BEE in order to be able to count that score towards its overall BEE rating. The
elements of BEE include, among others, ownership and management control by black
persons, preferential procurement and employment equity. Currently, companies are
scored on the overall total achieved for all BEE elements. These amendments, expected
to take effect at the end of April 2015, could see existing BEE structures changed to
accommodate the amended legislation and regulations.
ii

Real estate

The listed real estate sector has been one of the most active in terms of real estate
acquisitions and capital markets activity in the last few years. This is set to continue
in 2014 with every current listed property fund (whether structured as a property loan
stock company or a collective investment scheme in property) committing to convert
to real estates investment trusts (REITs). The sector is also likely to see a number of
large new property fund listings (or reverse listings) as significant privately held property
funds look to leverage off the tax benefits afforded to listed REITs. There is also a lot of
consolidation happening in the sector with many of the smaller listed funds being targets
for the bigger players. Predictions are that the 30 or so listed funds that comprise the
sector could shrink to 20 by the end of 2014.
iii

Private equity

Prior to the global ‘credit crunch’ in 2008, South Africa experienced a significant increase
in large private equity deals. Examples of large deals that have taken place include the
acquisition by Bain Capital of Edcon Limited, a major South African retailer, for US$4.5
billion and the acquisition by Actis of Alexander Forbes, a major player in the South
African insurance and financial services industry. Mainly due to the higher cost of debt,
the private equity market in South Africa has been slow in terms of the number and value
of deals. However, the numbers of private equity exit transactions are set to increase as
investment periods (usually five to seven years) come to an end. For example, Alexander
Forbes has signalled a possible IPO on the JSE later this year. In addition, private equity
acquisitions have started to increase in the rest of Africa, with many institutional investors
viewing Africa as having more attractive returns than other emerging markets.
iv

Telecommunications

A number of significant transactions in the telecommunications sector have recently been
announced. These include Telkom’s 2.7 billion rand offer to acquire Business Connexion.
Vodacom has announced that it will acquire 100 per cent of fixed line operator Neotel.
These transactions may signal further consolidation in the sector and cross-border
expansion into Africa as companies seek margin growth and revenue diversification.
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Other key trends

The mining sector in South Africa is experiencing significant and ongoing labour unrest
following the strike-related violence that left 44 people dead at Lonmin’s Marikana
mine in August 2012. The platinum sector has also been hit by a strike that started in
January 2014 and was only resolved at the end of June 2014. This will have an impact
on the broader economy as significant job losses in the sector are anticipated as mining
companies restructure and streamline their operations in South Africa.
VI

FINANCING OF M&A: MAIN SOURCES AND DEVELOPMENTS

Borrowers are again receiving more favourable lending terms compared with those
achievable a couple of years ago. Changes to the regulatory regime applicable to
banks pursuant to the introduction of Basel III have affected the borrowing climate
and will continue to do so in the foreseeable future. Also, more stringent sanctions
and environmental protections required by the lenders are affecting the negotiation of
financing documentation. The local leveraged acquisition market is sector specific and,
for example, borrowers in the manufacturing sector have been able to attract favourable
terms from lenders, whereas borrowers in the resources and allied sectors have been
under pressure. Many acquisitions, in particular private equity acquisitions, were
financed using offshore ‘high-yield’ bonds in preference to bank debt financing. Many
of these ‘high-yield’ bonds have been refinanced over the past year, largely through the
issue of new ‘high-yield’ bonds in the offshore and local bond market. There has been
an increased move to procure local debt capital market (in particular ‘high-yield’ bonds)
or bank debt funding to refinance non-rand denominated debt, as a result of the large
hedge liabilities, which many of the issuers of ‘high-yield’ bonds in the offshore markets
incurred, as a result of the strengthening of the rand.
Due to market volatility, certain deals have required modification in order to
achieve successful hold positions and in some instances syndications have been postponed
as the prevailing market conditions have been deemed unfavourable. In addition, market
flex terms and market disruption events have become much more prevalent in leveraged
finance transactions, something that was fairly uncommon a few years ago.
VII

EMPLOYMENT LAW

From an employment law perspective, one of the key legislative provisions in the context
of mergers and acquisitions is Section 197 of the Labour Relations Act, which provides
for the automatic transfer of employment contracts from a seller to a purchaser where
there is a sale of a business (which is defined as the whole or part of any business, trade,
undertaking or service) as a going concern. The effect of this is that:
a
the new employer (i.e., the purchaser) is automatically substituted in the place
of the old employer (i.e., the seller) in respect of all the relevant contracts of
employment in existence on the date of the sale;
b
all the rights and obligations between the old employer and the transferring
employees at the time of the sale continue in force as if they had been rights and
obligations between the new employer and the transferring employees;
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d

anything done before the transfer by or in relation to the old employer, including
the dismissal of an employee or the commission of an unfair labour practice or an
act of discrimination, is considered to have been done by or in relation to the new
employer; and
the transfer does not interrupt the transferring employees’ continuity of
employment, and an employee’s contract of employment continues with the new
employer as if with the old employer.

Employees who are transferred must be employed by the new employer on terms and
conditions that are ‘on the whole not less favourable’. In addition, the purchaser is bound
by collective agreements that relate to conditions of service and by relevant arbitration
awards and, as mentioned in (c) above, any conduct of the seller, such as discriminatory
practices, is deemed to be the conduct of the purchaser. Therefore, proper due diligence
is key for the acquirer of any business and appropriate warranties and indemnities are
advised.
Section 197(7) requires an agreement in writing between the seller and the
purchaser, which sets out the value of amounts accrued to the transferring employees,
namely their accrued annual leave pay, severance pay (i.e., an amount of at least one
week’s remuneration for every completed year of service with the seller) and any other
amounts accrued to the transferring employees as at the transfer date. The agreement
must furthermore specify which of the seller or the purchaser will be liable to the
transferring employees for payment of these amounts as and when they fall due, as
well as what provision has been made for payment. In the absence of such a written
agreement, the seller remains jointly and severally liable with the purchaser for a period
of 12 months after the transfer date to any employee who becomes entitled to payment
of these amounts as a result of a dismissal for operational requirements, or the employer’s
liquidation or sequestration.
It is possible to contract out of the provisions of Section 197 but such agreement
requires the written agreement of the employees concerned. It is therefore not possible
for the seller and the purchaser to agree between them that certain consequences of
Section 197 will not apply, and the written consent of the affected employees is required.
Section 187(1)(g) of the Labour Relations Act is also relevant to mergers and
acquisitions. In terms of this Section, a dismissal is automatically unfair if the reason for
an employee’s dismissal is a transfer in terms of Section 197, or a reason related to a transfer
in terms of Section 197. The remedy for an employee for an automatically unfair dismissal
in terms of the Labour Relations Act is reinstatement (potentially at the purchaser) or
a maximum of 24 months’ remuneration as compensation. The effect of section 187(1)
(g) is that retrenchments prior to a merger or acquisition with the purpose of making
the transaction more attractive for the parties should be approached with extreme care
as such dismissals may well be regarded as automatically unfair. On the other hand, our
courts have recognised that if there are genuine operational requirements necessitating
a restructuring either prior to or after the merger or acquisition, retrenchments may be
permissible. Careful due diligence is important in this regard as is obtaining legal advice
before embarking upon retrenchment exercises in the context of a merger or acquisition.
Pension funds are primarily regulated by the Pension Funds Act. Many South
African employers still subscribe to private retirement funds, whose membership is
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restricted to employees of a particular company or group of companies, although multiemployer ‘umbrella’ retirement funds are more common among smaller and newer
companies. In a merger or acquisition, a new employer may only become a participating
employer if the rules of the fund allow for the new employer’s participation, which may
necessitate rule amendments or transfer of business to the acquiring entity’s fund. Such
a transfer would need to be approved by the Registrar of Pension Funds, which would
involve a delay of some months, although retrospective approval is usually permitted on
application. Therefore, proper due diligence of the existing fund is advisable, whether it
remains the applicable vehicle or transfers its business to a new fund.
Other employee benefits, such as medical insurance, share incentive schemes,
housing and building loans, HIV/Aids education and treatment programmes and postemployment medical subsidisation, among others, are generally dealt with in accordance
with the ordinary common law principles of contract or trust law, but in a number of
important respects they are subject to the provisions of the Labour Relations Act, the
Employment Equity Act, the Basic Conditions of Employment Act and the Constitution,
especially in regard to anti-discrimination provisions. Due diligence in these respects is
always advised.
VIII TAX LAW
i

Tax rates

Companies pay income tax in South Africa at a rate of 28 per cent. This rate applies to
both South African resident and non-resident companies. The reduction of the income
tax rate for non-resident companies is the result of the abolition of the secondary tax on
companies (STC) with effect from 1 April 2012.
ii

Implementation and increase of dividends tax

STC was replaced by a withholding tax on dividends (dividends tax) on 1 April 2012.
Initially the dividends tax was to be levied at a rate of 10 per cent but this was increased
unexpectedly to 15 per cent in February 2012. The increase was stated to be ‘for equity
reasons’, because interest, dividends or capital gains should all be taxed equitably and
high-income individuals tend to receive a larger portion of their income in the form of
dividends and capital gains. Also, the rate increase would partially mitigate the revenue
losses caused by the move from STC to dividends tax.
The amendment affected individual investors and foreign companies (South
African-resident companies are exempt from the dividends tax, but individual resident
shareholders are not exempt). In addition to the increase in the rate of tax, the use of
STC credits under the dividends tax regime is permissible for a period of three years and
not the five-year period that was initially proposed. Therefore, companies have until 31
March 2015 to use their STC credits.
In 2012 the South African government indicated that it would coordinate and
streamline the procedures, rates and times for all withholding tax regimes. In February
2013 it was announced that the cross-border withholding regime on interest and royalties
was to be extended to cross-border service fees, subject to treaty relief. To facilitate
administration, it was announced that all three sets of withholding regimes (interest,
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royalties and cross-border service fees) will become effective from 1 March 2014. All
three withholding taxes will be charged at the same rate of 15 per cent. However, when
the Taxation Laws Amendment Act No. 31 of 2013 (Amendment Act) became law, the
effective dates of the withholding tax on interest and the withholding tax on service
fees were deferred to 1 January 2015 and 1 January 2016, respectively. In addition, the
increase in the rate of the withholding tax on royalties from 12 per cent to 15 per cent,
which was supposed to come into effect on 1 July 2013, was deferred to 1 January 2015.
iii

Capital gains tax

The South African capital gains tax rates were also increased in 2012. The inclusion rates
were increased for companies from 50 per cent to 66.6 per cent, resulting in an effective
rate of 18.6 per cent (28 per cent of 66.6 per cent) (previously 14 per cent). The higher
rates apply to the disposal of capital assets from 1 March 2012.
iv

Interest exemption for non-residents: changes

Currently, interest received by or accruing to non-residents is exempt from South African
income tax, provided that the non-resident does not carry on business in South Africa at
any time during the course of the tax year, through a permanent establishment. If a nonresident receives interest income that does not qualify for the income tax exemption, the
tax payable does not take the form of a withholding tax and the recipient of the interest
will have to account for the tax.
The tax treatment of interest earned by non-residents has been amended. The
amendments will apply in respect of any interest that is paid or that becomes due
and payable on or after 1 January 2015. The general effect of the amendment is that
interest received by non-residents from a South African source will now be subject to
a withholding tax of 15 per cent. Interest will be exempt from withholding tax if the
interest is earned in respect of certain domestic investments such as government bonds,
bonds listed on the JSE, any debt owed by a domestic bank, the Development Bank of
Southern Africa, the Industrial Development Corporation or the South African Reserve
Bank. The exemption for debts owed by domestic banks does not include back-to-back
loan agreements designed to circumvent the general rules of taxation. Accordingly, the
exemption will not apply if the domestic bank acts as an intermediary to facilitate the
borrowing of funds by a domestic company from a foreign lender, international trade
finance, dealer and brokerage accounts.
v

Thin capitalisation changes

The South African transfer pricing and thin capitalisation rules were amended with
effect from 1 April 2012. The amended rules apply to what are referred to as ‘affected
transactions’ concluded between connected or related entities. The parties to the affected
transaction may be a South African resident and a non-resident, two South African
residents, one of whom has a foreign permanent establishment to which the transaction
relates, two non-residents, one of whom has a South African permanent establishment
to which the transaction relates or a non-resident and the controlled foreign company
of a resident. The rules also apply to transactions involving the granting of financial
assistance, which includes debt, security and guarantees. One of the consequences of
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the provisions is that the South African branches of foreign companies will be treated in
the same manner as the subsidiaries of foreign companies. Another consequence is that
there is no disallowance of a deduction of interest, as was the case under the previous
provisions. Instead, the legislation requires that the tax liability of a party that benefits
from non-arm’s-length terms and conditions to be determined on arm’s-length terms. In
addition, any difference between the tax liability calculated on non-arm’s-length terms
and the tax liability calculated on arm’s-length terms will be treated as a non-arm’s-length
loan (an affected transaction) and the lender will be subjected to income tax on the
interest earned on the deemed loan, calculated under the arm’s-length principle.
IX

COMPETITION LAW

A transaction is required to be notified to the South African competition authorities in
terms of the Competition Act, No. 89 of 1998 (the Competition Act), as amended, if it
constitutes a merger as defined in Section 12 of the Competition Act, the parties meet
the asset and turnover thresholds established in terms of the Competition Act, and it has
an effect within South Africa. The Competition Act is applicable to foreign mergers to
the extent that parties have assets in South Africa or turnover generated in, into or from
South Africa. Neither party requires a physical presence in South Africa.
A transaction constitutes a merger when ‘one or more firms directly or indirectly
acquire or establish direct or indirect control over the whole or part of the business of
another firm’. A merger may be achieved in any manner, including through purchase or
lease of shares, an interest or assets of the firm in question, or amalgamation or other
combination with the other firm in question.
In terms of Section 12(2) of the Competition Act, a person controls another firm
if that person, inter alia:
a
beneficially owns more than one half of the issued share capital of the firm;
b
is entitled to vote a majority of the votes that may be cast at a general meeting of
the firm, or has the ability to control the voting of a majority of those votes, either
directly or through a controlled entity of that person;
c
is able to appoint or to veto the appointment of a majority of the directors of the
firm;
d
is a holding company, and the firm is a subsidiary of that company; or
e
has the ability to materially influence the policy of the firm in a manner comparable
to a person who, in ordinary commercial practice, can exercise an element of
control referred to in (a) to (d) above.
In 2009, the thresholds for mandatory merger notification were raised. There are two
categories of mandatory notifiable mergers in South Africa: intermediate and large
mergers. To qualify as an intermediate merger, the entire acquiring group and the target
firm must have combined assets in or turnover in, into or from South Africa (whichever
combination is the higher) equal to or greater than 560 million rand and the target firm
must have assets in or turnover in, into or from South Africa (whichever is the higher)
equal to or greater than 80 million rand. To qualify as a large merger, these values are
replaced by 6.6 billion rand 190 million rand respectively.
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A party to an intermediate or large merger may not implement that merger
until the merger has been approved (with or without conditions) by the relevant
competition authority (either the Commission in the case of an intermediate merger or
the Competition Tribunal (the Tribunal) in the case of a large merger). Implementation
of the merger without approval may result in the imposition of an administrative penalty.
The penalty may not exceed 10 per cent of the firm’s annual turnover in South Africa and
its exports from South Africa during the firm’s preceding financial year. In addition, the
Tribunal may order a party to the merger to sell any shares, interest or other assets it has
acquired pursuant to a merger that is implemented without clearance or declare void any
provision of an agreement to which to the merger was subject.
Mergers that do not meet the above prescribed thresholds for an intermediate
merger constitute small mergers. The Competition Act does not require the parties to a
small merger to notify that merger. However, if the Commission is of the opinion that
the small merger may substantially prevent or lessen competition or cannot be justified
on public interest grounds, it is entitled (at its discretion) to call upon the parties to
notify the small merger. This procedure must be initiated by the Commission within
six months after the merger has been implemented. In addition, the Commission (in
2009) indicated that it will require the notification of a small merger if at the time of
entering into the transaction any of the firms are: (1) subject to an investigation by the
Commission in terms of Chapter 2 of the Competition Act (in respect of prohibited
conduct such as cartel conduct, resale price maintenance or abuse of dominance); or
(2) respondents to pending proceedings referred by the Commission to the Tribunal in
terms of chapter 2 of the Competition Act.
In terms of Section 12A(1) of the Competition Act, whenever required to
consider a merger, the Commission or Tribunal (as the case may be) must initially
determine whether or not the proposed transaction is likely to substantially prevent or
lessen competition. If it appears that the proposed transaction is likely to substantially
prevent or lessen competition, then the competition authorities determine whether or
not the proposed transaction is likely to result in any technological, efficiency or other
pro-competitive gain that will be greater than, and offset, the effects of any prevention
or lessening of competition that may result or is likely to result from the proposed
transaction, and would not likely be obtained if the proposed transaction is prevented.
In addition, in terms of Section 12A(3) of the Competition Act, in every merger
the competition authorities must assess whether the proposed transaction can or cannot
be justified on public interest grounds by assessing the effect the proposed transaction
will have on: (1) a particular industrial sector or region; (2) employment; (3) the
ability of small businesses, or firms controlled or owned by historically disadvantaged
persons, to become competitive; and (4) the ability of national industries to compete in
international markets.
The Competition Amendment Act, No. 1 of 2009, was signed by the President
in 2009. From an M&A perspective, the most significant amendment (which has not
yet come into effect) provides expressly for an investigation and evaluation by the
Commission where merging parties have implemented a merger without competition
clearance (although, as noted above, fines have already been imposed for this conduct).
For the year ending March 2013, 327 merger notifications were finalised. Of these
proposed mergers, 278 were approved unconditionally, 37 were conditionally approved
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and 12 were withdrawn. No mergers were prohibited during this period. The public
interest grounds in Section 12A(3) of the Competition Act continue to play a major role
in merger analysis, especially where transactions result in losses of employment.2
X

OUTLOOK

Although South Africa faces social challenges in respect of unemployment, a large current
account deficit, a volatile currency and slower demand for commodities, there is huge
scope for foreign direct investment in resources, financial services, telecommunications
and information technology, retail, pharmaceuticals, hospitality and the fast-moving
consumer goods sectors. This is partly driven by the African growth story, which South
Africa, through its well-developed infrastructure, financial services, telecommunications
and legal system, is well placed to benefit from. This creates great opportunities for
increased M&A activity. This is reflected by the continued interest shown by Chinese,
Indian, Brazilian and French investors and the increased interest shown by Japanese,
Korean and US investors.

2

When determining whether a merger can or cannot be justified on public interest grounds,
the Commission or the Tribunal must consider the effect that the merger will have on (i) a
particular industrial sector or region; (ii) employment; (iii) the ability of small businesses, or
firms owned by previously disadvantaged persons, to become competitive; and (iv) the ability
of national industries to compete in international markets.
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