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General climate and trends
General innovation climate
What is the general state of fintech innovation in your jurisdiction, including any notable trends, innovations, innovators and
future prospects?
The Kenyan fintech sector is among the fastest growing in Africa, with technology increasingly defining the day-to-day running of
businesses in the country. Many start-ups are driving innovations, especially in mobile money. These businesses include mobile
banking and savings, alternative funding and mobile payments.
Future prospects include practical applications of distributed ledger technology.
Key technologies
Have there been any particular developments – regulatory or commercial – in any of the following fintech sectors?
Distributed ledger technology and digital currencies (eg, blockchain, smart contracts and Bitcoin)?
The utilisation of blockchain technology is becoming increasingly attractive to innovators in Kenya.
The Central Bank of Kenya issued a warning on the use of crypto-currencies in 2015 due to their perceived volatility and lack of
specific governing legislation. Despite this warning, interest in crypto-currencies continues to gain significant momentum, with
fintech ventures such as BITPESA leveraging on Bitcoin technology to effect payments.
In contrast to the position taken by the Central Bank, other government bodies appear to be eager to use distributed ledgers on proof
of concept. The Ministry of Information, Communications and Technology, in collaboration with the Ministry of Lands and IBM
Corporation, is currently piloting the use of a distributed ledger to upgrade the maintenance of property records kept by the Registrar
of Lands.
Use of smart contracts is minimal.
Alternative lending platforms?
Alternative lending practices are growing rapidly in Kenya. Fintech enterprises are targeting micro-enterprises (small-scale
businesses) that cannot access formal credit facilities through banks. The uptake of mobile money in Kenya has enabled alternative
lenders to use this convergence of technology to reach more customers and lower the cost of obtaining credit. In the process, they
have developed new ways of extending credit to the small and micro-business segments that they serve. The formal lending industry
is regulated by the Central Bank, but there is no legislative framework governing alternative lending platforms.
The Banking (Amendment) Act 2016 introduced an interest cap on commercial banks’ lending, which has led to a slump in banklending activities and enabled alternative (mostly mobile) lending players to thrive.
Digital payments, remittances and foreign exchange?
Digital payments and remittances are no longer the preserve of licensed banks. While today these services are still offered by banks,
other non-bank entities are offering similar services under the regulation of the Central Bank as empowered under the National
Payment System Act and the Central Bank of Kenya Act.
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Use of digital payments continues to grow in Kenya. According to recent Central Bank statistics, mobile money transactions are the
most commonly used form of payment, by some margin.
Payment card companies are engaging local banks with new features such as peer-to-peer transactions to harness the potential of
digital payments in Kenya.

The Central Bank conducts a survey on remittance inflows every month through formal channels, which include commercial banks
and other authorised international remittance service providers in Kenya. Remittances are now being recognised as an important
contributor to the country’s growth and development.

In 2015 the Central Bank authorised M-Pesa, offered by a Vodafone subsidiary, to undertake cross-border mobile money transfers.
This further encouraged other enterprises to develop remittance services.

Generally speaking, there are no currency controls in Kenya, other than that the exchange must be effected through a registered bank
or similarly regulated financial institution.

Alternative financing (including crowdfunding)?
Alternative financing models are not yet very popular in Kenya. This is primarily because of increased activity by attractive formal
(regulated) microfinance institutions whose use has been popularised within the market.
Investment, asset and wealth management?
Kenya is the East African hub for financial services and investments.
Domestic institutional investors (primarily, pension funds and insurers) are increasingly investing in collective investments in the
form of unit trusts. Increased penetration/usage of internet banking and mobile money payments has seen a rise in citizens’
participation in investments, and asset and wealth management.
Robo-advice and artificial intelligence?
While there has been limited use of robo-advice to provide simple legal forms in Kenya, the use of artificial intelligence has not been
implemented in the advisory fields (legal, financial and medical).
Any other technologies?
Kenya became the first country in the world to sell a government bond via a mobile platform. The bond could be bought for as little as
$29 directly from a mobile phone. The first bond was issued in April 2017 and was entirely taken up within 13 days. The bond,
dubbed M-Akiba, as a retail infrastructure seeks to enhance financial inclusion for economic development.
Regulatory issues
Regulatory approach
How would you describe the regulatory policy for fintech products and services in your jurisdiction?
The regulatory approach towards fintech products has always been reactive. Policy seems to be developed in reaction to emerging
technology advancements; but generally, the policies have been cautiously receptive. Different regulatory bodies govern the fintech
industry. This is due to the lack of a comprehensive singular body dealing exclusively with technology:

The Central Bank of Kenya is the primary regulator governing financial services and formulates financial
policies. The Central Bank policies are receptive to technology but very cautious.
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The Ministry of Information, Communications and Technology sets policy in the technology sector. The ministry
is keen to explore opportunities in the fintech space. This can be seen through a collaboration with MasterCard to
develop a digital payment platform for government services.
Have any fintech-specific laws or regulations been enacted in your jurisdiction? Are any envisaged?
The National Payment System Act brings all payment service providers, including mobile phone service providers, into one
regulatory framework, and provides the Central Bank with direct oversight of these service providers and their products to ensure the
safety and efficiency of their platforms.
Other than the above, there are no sector-specific regulations governing fintech. Fintech businesses will have to identify and comply
with the regulations controlling the specific area of business that they operate in.
Regulatory authorities
Which government authorities regulate the provision of fintech products and services?
The following authorities regulate fintech products and services:

the Central Bank of Kenya;
the Communications Authority of Kenya;
the Capital Markets Authority; and
the Competition Authority.

Financial regulatory framework
Which laws and regulations governing the provision of financial services apply to fintech businesses?
The following financial services laws and regulations apply:

The National Payment System Act makes provision for the regulation and supervision of payment
systems and payment service providers and for connected purposes;
The Kenya Information and Communications Act (enacted in 1998, amended in 2010 and 2013) provides the
mandate of the Communications Authority of Kenya and a framework to regulate the information,
communications, media and broadcasting subsector;
The Banking Act and its regulations generally regulate the business of banking and related matters;
The Central Bank of Kenya Act establishes the Central Bank of Kenya, charged with controlling and regulating
banking and the financial sector as a whole;
The Capital Markets Act establishes the Capital Markets Authority, charged with regulating the capital market and
companies listed on the Nairobi Securities Exchange; and
The Insurance Act regulates insurances, insurers and insurance products.
Under what conditions are fintech businesses subject to licensing requirements? Are there any exemptions?
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Licences are issued by various authorities depending on the type of technologies utilised. For instance, clearance from the Central
Bank and Communications Authority of Kenya should be obtained before launching a mobile money product. Fintech business
services are varied and would require clearance from relevant bodies in specific sectors before commencing operation.
Are any fintech products or services prohibited in your jurisdiction?
There are no specific fintech products prohibited in Kenya.
While the Central Bank has issued a warning on the use of crypto-currencies due to their perceived volatility and the lack of specific
regulation, there is no law prohibiting their use. It is also useful to bear in mind that, depending on their nature, various elements of
cryptocurrencies may be subject to existing payment systems regulations.
Data protection and cybersecurity
What rules and regulations govern the processing and transfer (domestic and cross-border) of data relating to fintech
products and services?
Currently, data privacy is based on a constitutional right to privacy. Any fintech enterprise should be diligent in the use and storage of
data to avoid possible claims under this right. All collection, use, processing and transfer of data must be done with the consent of the
data subject.
The Access to Information Act obliges all entities to disclose information on request by a private third party if the information
requested relates to the requester, or is necessary to allow the requester to enforce any fundamental right before a court of law or other
forum.
There are currently no restrictions on the cross-border transfer of data, subject to the above constitutional right to privacy.
Where a fintech product and/or service is required to be licensed under the Kenya Information and Communications Act, it may be
subject to certain regulations that provide the operational and financial requirements for licensing, records management, security
guidelines to be followed in rendering certification services and confidentiality of subscriber-specific information.
What cybersecurity regulations or standards apply to fintech businesses?
The Kenya Information and Communications Act makes provision for offences such as modification or interference with the content
of messages and interception and disclosure of messages.
In addition, a proposed Computer and Cybercrimes Bill seeks:

to provide for offences relating to computer systems;
to enable timely and effective collection of forensic material for use as evidence; and
to facilitate international cooperation in dealing with cybercrime matters and connected purposes.
Financial crime
What anti-fraud, anti-money laundering or other financial crime regulations govern the provision of fintech products and
services?
The following anti-fraud, anti-money laundering and financial crime regulations apply to fintech:

The Proceeds of Crime and Anti Money Laundering Act 2009, which came into effect in 2010, which targets:
money laundering;
tax evasion;
theft, fraud;
terrorist financing;
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drug trafficking;
piracy; and
bribery and corruption.
The Anti-corruption and Economic Crimes Act provides for the prevention, investigation and punishment of
corruption, economic crime and related offences.
The National Payment System (Anti-money Laundering Guidelines for the Provision of Mobile Payment
Services) Guidelines 2013 provide guidance to mobile payment services on the monitoring and reporting of
suspected money laundering activities on their platforms.
The Prevention of Terrorism Act requires entities to monitor their products and services for possible use in aiding
and facilitating terrorist activities.
The Bribery Act requires private entities to put in place procedures appropriate to their size and to the nature of
the operation for the prevention of bribery and corruption.
What precautions should fintech businesses take to ensure compliance with these provisions?
Fintech businesses should register with the Financial Reporting Commission and actively exercise due diligence and conduct constant
legal compliance audits to avoid violating the law.
Consumer protection
What consumer protection laws and regulations apply to the provision of fintech products and services?
The Constitution of Kenya 2010 and its enabling statute, the Consumer Protection Act 2010, provide for general requirements for
protecting the consumer. Under the Consumer Protection Act, strict guidelines are issued on the performance of credit agreements, as
well as agreements executed over the Internet.
The Kenya Information and Communications (Dispute Resolution) Regulations 2010 and the Kenya Information and
Communications (Consumer Protection) Regulations 2009 set out various consumer rights applicable to fintech products that require
licensing under the Kenya Information and Communications Act. Such rights include:

the right to receive clear and complete information about rates;
the right to be charged only for the products and services subscribed to; and
equal opportunity for access to the same type and quality of service as other consumers in the same area at
substantially the same tariff.
Competition
Does the provision of fintech products or services in your jurisdiction raise any particular competition regulatory concerns?
The Competition Act prohibits restrictive practices and unconscionable business conduct. It establishes the Competition Authority,
which has good working relationships with specific sector regulators (eg, the Central Bank and the Communications Authority) for
cooperation in investigating and prosecuting anti-competitive practices.
Cross-border regulation
Are there any particular regulatory issues concerning the cross-border provision of fintech products and services (eg,
operating jurisdiction rules and currency controls)?
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Generally speaking, there are no currency controls in Kenya, other than that the exchange must be effected through a registered bank
or similarly regulated financial institution.
However, depending on the nature of the fintech product or service, money remittance regulations and anti-money laundering
regulations may come into play.
Anti-money laundering laws The Proceeds of Crime and Anti-money Laundering Act provides obligations to reporting institutions,
which include financial institutions and designated non-financial businesses and professions.
Reporting institutions are required, among other things, to:

monitor and report suspected money laundering activity;
verify customer identities;
establish and maintain customer records;
establish and maintain internal reporting procedures; and
register with the Financial Reporting Centre.
Money remittance laws The Central Bank of Kenya has enacted the Money Remittance Regulations 2013. The regulations provide for
the licensing and regulation of a money remittance operator to deal in inbound and outbound international money transfer
transactions.
The regulations provide:

the application process for licensing and renewal of licences;
the prescribed form and fees, supporting documents, capital requirements and appointment of agents; and
the conditions on the issuance of the licence.
The regulations require that the payment transaction be executed in the currency agreed by the parties. Where the currency conversion
service is offered before the initiation of a payment, the money remittance operator must disclose all the charges required for such
conversion.
A money remittance operator must maintain an account entitled ‘Customer's account’ in the name of the licensee at any commercial
bank. The operator must then deposit into this account all funds that the customer has deposited for transmission to a foreign country.
A money remittance operator may offset and deposit funds in the customer’s account in order to effect transfer of funds. The operator
must ensure that its officers are adequately trained in the operations of the business.
For foreign exchange payments, a money remittance operator is allowed to net off payments during settlement with counterparties.
All foreign exchange inflows and outflows of money remittance operators must be received through commercial banks, documented
and advised to the Central Bank in the prescribed format.
The regulations require money remittance operators to maintain a list of all transactions, a daily summary of all monies received and
sent and a fixed assets register.
Money remittance operators must:

make daily returns of money sent and received equivalent to or above $10,000. This includes customers who
transact repeat transactions in a day amounting to $10,000;
make weekly returns of money remittance transactions;
perform quarterly balance sheet and profit and loss accounts; and

https://www.lexology.com/library/detail.aspx?g=1f2b3c53-60c6-4fb5-b6af-9d02cc9bab0c

6/8

16/04/2018

Fintech in Kenya - Lexology

produce audited balance sheet, and profit and loss accounts.
The regulations prohibit money remittance operators from:

acting as authorised dealers in gold;
engaging in lending money;
engaging in deposit taking;
maintaining current accounts on behalf of customers;
establishing letters of credit;
acting as custodians of funds on behalf of customers; or
processing a transaction that appears to have been deliberately split into small amounts equivalent to $10,000 or
below to avoid the requirement of reporting to the Financial Reporting Centre as provided under the Proceeds of
Crime and Anti-money Laundering Act.
A money remittance operator is required to comply with the provisions of the Proceeds of Crime and Anti-money Laundering Act
9/2009.
With respect to consumer protection, a money remittance operator is required to disclose to its customers the fees, charges or
commissions, if any, and any other conditions applicable to the money. The operator must disclose that it is neither a deposit-taking
nor lending institution within the meaning of the Banking Act, the Microfinance Act or the Savings and Credit Cooperative Societies
Act. It must further disclose that it is not subject to any deposit protection, and must provide any customer care procedures for
complaints, together with the address, customer care contact number and contact details for the money remittance operator.
Money remittance operators are required to establish a customer care system within six months to address client complaints.
Financing, investment and government support
Government support
Does the government provide any incentives or support programmes to promote fintech innovation in your jurisdiction (eg,
tax incentives, grants and regulatory sandboxes)?
Government support has largely been limited to policy formulation and legislative initiatives. Fintech start-ups mostly receive funding
from the private (local and foreign) sector. There is no tax incentive specifically supporting fintech enterprises.
Has the government concluded any international cooperation agreements to promote and facilitate the cross-border expansion
of fintech businesses?
The Capital Markets Authority of Kenya and the Australian Securities and Investments Commission have signed a cooperation
agreement that aims at promoting innovation in financial services in their respective markets.
Financing and investment
What private financing and investment schemes are available and commonly used for fintech start-ups in your jurisdiction?
Start-ups normally receive funding from foreign and local investors to fund their operations.
Ancillary issues
IP rights
What forms of IP protection are available for fintech innovations?
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Kenya is a member of the World Intellectual Property Organisation and has assented to various international treaties, including the
Paris Convention for the Protection of Industrial Property and the Madrid Agreement Concerning the International Registration of
Marks. Locally, IP-related laws are governed by the Constitution of Kenya and the following enabling statutes:

the Copyright Act to protect copyrights;
the Trademarks Act to protect trademarks; and
the Industrial Property Act to protect patents, industrial designs and utility models.
What rules govern the ownership of IP rights to fintech innovations?
There are no specific rules governing the ownership of IP rights to fintech innovations.
General IP rules apply:

the ownership of copyright lies with the fixator of the content, or the person on behalf of whom a work is fixed;
the ownership of a trademark lies with the entity or person offering the service or goods; and
the ownership of industrial property lies with individual inventors or the enterprise on whose behalf the industrial
property was developed.
Immigration
What immigration schemes are available for fintech businesses to recruit skilled staff from abroad? Are there any special
regimes specific to the tech or financial sector?
There is no special scheme for recruiting special skills for fintech. Any person can apply under the Kenya Citizenship and
Immigration Act for a work permit.
What immigration schemes are available for foreign investors and entrepreneurs wishing to invest in or establish a fintech
business in your jurisdiction?
Currently, there are no specific laws or arrangements for fintech foreign investors in Kenya. Investors and employees who are noncitizens are required to obtain a work permit from the Department of Immigration. Section 3 of the Foreign Investment Protection Act
(Cap 518) provides that a foreign national who proposes to invest foreign assets in Kenya may apply to the minister for a certificate
that the enterprise in which the assets are proposed to be invested is an approved enterprise. The minister has discretion to license the
applicant if he or she is satisfied that the enterprise “would further the economic development of, or would be of benefit to Kenya”.
Bowmans - John Syekei, Dominic Indokhomi and Eddah Kiai
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